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DETAILED ACTION 

This is the initial Office Action based on the 10/634693 application filed on August 5, 
2003. 

Information Disclosure Statement 

The information disclosure statement filed on August 5, 2003 fails to comply with 37 
CFR 1 .98(a)(2), which requires a legible copy of each cited foreign patent document; 
each non-patent literature publication or that portion which caused it to be listed; and all 
other information or that portion which caused it to be listed. It has been placed in the 
application file, but the information referred to therein that has been crossed out has not 
been considered. 

Claim Rejections - 35 USC § 101 

35 U.S.C. 101 reads as follows: 

Whoever invents or discovers any new and useful process, machine, manufacture, or composition of 
matter, or any new and useful improvement thereof, may obtain a patent therefor, subject to the 
conditions and requirements of this title. 

Claims(s) 8 to 14 are directed to a system for workload balancing. 

The above claims lack necessary physical articles or objects to constitute a machine or 
a manufacture within the meaning of 35 USC 101 . They are clearly not a series of steps 
or acts to be a process nor are they a combination of chemical compounds to be a 
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composition of matter. As such, they fail to fall within a statutory category. They are, at 
best, functional descriptive material perse. 



Descriptive material can be characterized as either "functional descriptive material" or 
"non-functional descriptive material." Both types of "descriptive material" are non- 
statutory when claimed as descriptive material perse, 33 F.3d at 1360, 31 USPQ2d at 
1759. When functional descriptive material is recorded on some computer-readable 
medium, it becomes structurally and functionally interrelated to the medium and will be 
statutory in most cases since use of technology permits the function of the descriptive 
material to be realized. Compare In re Lowry, 32 F.3d 1579, 1583-84, 32 USPQ2d 
1031, 1035 (Fed. Cir. 1994) 

Claim Rejections - 35 USC §102 

The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that form 
the basis for the rejections under this section made in this Office action: 
A person shall be entitled to a patent unless - 

(b) the invention was patented or described in a printed publication in this or a foreign country or in public 
use or on sale in this country, more than one year prior to the date of application for patent in the United 
States. 

(e) the invention was described in (1) an application for patent, published under section 122(b), by 
another filed in the United States before the invention by the applicant for patent or (2) a patent 
granted on an application for patent by another filed in the United States before the invention by the 
applicant for patent, except that an international application filed under the treaty defined in section 
351 (a) shall have the effects for purposes of this subsection of an application filed in the United States 
only if the international application designated the United States and was published under Article 21(2) 
of such treaty in the English language. 
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Claims 1, 8 and 15 are rejected under 35 U.S.C 102(b) as being anticipated by Xu, 
Patent No. 6,418,462 B1. 

As per claim 1 , Xu teaches method of balancing workload of a computing environment, 

said method comprising: 

obtaining information regarding one or more systems (Column 1, lines 20 to 
25; column 3, lines 50 to 55; The seven's responsible for dispatching tasks, and 
to do this, it needs to obtain information about the idle CPU time of each client in 
order to properly assign the tasks to each client) 

of a plurality of systems of a grid computing environment (column 6, lines 
66 to 68; The grid computing environment is the equivalent of a heterogeneous 
platform.); 

and balancing workload of at least two systems of the plurality of systems 
using at least a portion of the obtained information, (column 3, lines 50 to 65; 
The server breaks a problem into many independent parts and assigns them 
across different systems.) 

» 

As per claim 8, it is a system that contains all the instructions capable of performing the 
method of claim 1 . Since claim 1 is rejected, claim 8 is rejected as well. 

As per claim 15, it is a system that contains all the instructions capable of performing 
the method of claim 1 . Since claim 1 is rejected, claim 1 5 is rejected as well. 
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Claims 1 to 6, 8 to 13, and 15 to 19 are rejected under 35 U.S.C. 102(e) as being 
anticipated by Guo et al, Publication No. 2005/0071843 (hereafter Guo). 

As per claim 1 , Guo teaches method of balancing workload of a computing 

environment, said method comprising: 

obtaining information regarding one or more systems (Figure 6: the 
equivalent of a topology monitoring unit 120 for monitoring a status of all the 
resources) 

of a plurality of systems of a grid computing environment (Figure 4 or any 
type of topology; the NUMA is a virtual machine that is comprised of many SMP 
nodes that can reside in the same hoste or separate hosts, which is the 
equivalent of a grid computing environment, Paragraph 3.); 
and balancing workload of at least two systems of the plurality of systems 
using at least a portion of the obtained information. (Paragraph 59: the 
information is contained in the information signal, which can be used to balance 
workloads of the entire system,) 

As per claim 2, Guo teaches 

obtaining comprises obtaining by a manager daemon of the grid computing 
environment the information from one or more schedulers associated with 
the one or more systems. (Figure 6 and Paragraphs 58 to 60, the Topology 
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Daemon of each node passes information or the schedulers to the External 
scheduler, from which the standard scheduler can obtain detailed information 
from to balance the workload.) 

As per claim 3, Guo teaches: 

information is obtained from at least two schedulers, and wherein one 
scheduler of the at least two schedulers is a different scheduler from at 
least one other scheduler of the at least two schedulers. (As seen in Figure 
6. There are two nodes displayed that can offer their own scheduler to the 
external scheduler.) 

As per claim 4, Guo teaches 

wherein the information comprises information regarding workload of said 
one or more systems. (Paragraph 61: the Is signal is an indicator of the 
resources available for each of the systems, which the equivalent of providing 
information of the workload.) 

As per claim 5, Guo teaches 

wherein the information for a system includes at least one of a number of 
free nodes of the system (paragraph 99), 

job queue of zero or more waiting jobs (last three lines of Paragraph 64), 
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and one or more scheduler specific variable settings for a current istate of 
the system job mix. (Paragraph 63: the topology monitoring unit provides the 
amount ofin-use resources at a current state of the system job mix, which is 
interpreted to be a specific variable setting.) 

As per claim 6, Guo teaches 

determining which system of said at least two systems a job is to be 
assigned; and assigning the job to the determined system. (Paragraph 81) 
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As per claim 8, it is a system that contains all the instructions capable of performing the 
method of claim 1. Since claim 1 is rejected, claim 8 is rejected as well. 

As per claim 9, it is a system that contains all the instructions capable of performing the 
method of claim 2. Since claim 2 is rejected, claim 9 is rejected as well. 

As per claim 10, it is a system that contains all the instructions capable of performing 
the method of claim 3. Since claim 3 is rejected, claim 10 is rejected as well. 

As per claim 11, it is a system that contains all the instructions capable of performing 
the method of claim 4. Since claim 4 is rejected, claim 1 1 is rejected as well. 

As per claim 12, it is a system that contains all the instructions capable of performing 
the method of claim 5. Since claim 5 is rejected, claim 12 is rejected as well. 

As per claim 13, it is a system that contains all the instructions capable of performing 
the method of claim 6. Since claim 6 is rejected, claim 13 is rejected as well. 

As per claim 15, it is a system that contains all the instructions capable of performing 
the method of claim 1. Since claim 1 is rejected, claim 15 is rejected as well. 
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As per claim 16, it is a system that contains all the instructions capable of performing 
the method of claim 2. Since claim 2 is rejected, claim 16 is rejected as well. 

As per claim 17, it is a system that contains all the instructions capable of performing 
the method of claim 4. Since claim 4 is rejected, claim 17 is rejected as well. 

As per claim 18, it is a system that contains all the instructions capable of performing 
the method of claim 5. Since claim 5 is rejected, claim 18 is rejected as well. 

As per claim 19, it is a system that contains all the instructions capable of performing 
the method of claim 6. Since claim 6 is rejected, claim 19 is rejected as well. 

Claim Rejections - 35 USC § 103 

The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

The factual inquiries set forth in Graham v. John Deere Co., 383 U.S. 1 , 148 USPQ 459 

(1966), that are applied for establishing a background for determining obviousness 

under 35 U.S.C. 103(a) are summarized as follows: 
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1 . Determining the scope and contents of the prior art. 

2. Ascertaining the differences between the prior art and the claims at issue. 

3. Resolving the level of ordinary skill in the pertinent art. 

4. Considering objective evidence present in the application indicating 
obviousness or nonobviousness. 



Claims 7, 14 and 20 are rejected under 35 U.S.C. 103(a) as being unpatentable over 
Guo et al. Publication No. 2005/0071843 (hereafter Guo) in view of Suzuki et al. Patent 
No. 4,394,730 (hereafter Suzuki). 

As per claim 7, Guo teaches all of claim 1 (please see claim rejection for 1) 
Guo does not teach 

wherein the balancing includes: removing a job from one system of the at 
least two systems; and assigning the job to another system of the at least 
two systems. 

However, Suzuki teaches 

removing a job from one system of the at least two systems; and assigning 
the job to another system of the at least two systems (Column 1, lines 65 to 
68: Suzuki discloses a method for job swapping among the processor units) for 
the purpose of allowing the system with the best available resources to execute 
the incoming job. 
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It would have been obvious to one having ordinary skill in the art at the time of the 
applicant's invention to have modified the invention of Guo with 

removing a job from one system of the at least two systems; and assigning 

the job to another system of the at least two systems, 

as taught by Suzuki, because it allows for the system with the best available resources 
to execute the incoming job. 

As per claim 14, it is a system that contains all the instructions capable of performing 
the method of claim 7. Since claim 7 is rejected, claim 14 is rejected as well. 

As per claim 20, it is a system that contains all the instructions capable of performing 
the method of claim 7. Since claim 7 is rejected, claim 20 is rejected as well. 

Conclusion 

Any inquiry concerning this communication or earlier communications from the • 
examiner should be directed to MengYao Zhe whose telephone number is 571-272- 
6946. The examiner can normally be reached on Monday Through Friday, 7:30 - 5:00 
EST. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Joseph Del Sole can be reached on 571-272-1 130. The fax phone number 
for the organization where this application or proceeding is assigned is 571-273-8300. 
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Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated information 
system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. /] 
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